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Abstract

This research paper examines the
intricate process of translating the
Moroccan Real Rights Law into
French, shedding light on the
complexities and challenges inherent
in adapting legal texts across different
legal systems and cultural contexts.
Through the lens of the Skopos
Theory, which emphasizes the
importance of the target text's function
in translation decisions, the research
explores how adaptation strategies are
employed to bridge the gap between
the Moroccan legal system and the
French legal system, ensuring clarity
and comprehension.

By categorizing adaptation instances
identified in the French translation of
the Moroccan Real Rights Law into

three types - reference to a parallel
target concept, paraphrase, and
expansion - the study offers valuable
insights into the effectiveness and
limitations of each
conveying the essence of the original
text to a target audience unfamiliar
with the Moroccan legal system.
Ultimately, this research contributes to
the growing body of knowledge in
legal translation studies, providing a
nuanced understanding of how

strategy  in

adaptation functions as a crucial
strategy in bridging linguistic and
cultural gaps in the realm of legal
translation.

Keywords: Adaptation, legal
translation, Moroccan Real Rights
Law, Skopos Theory.

* Introduction
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The ever-increasing
interconnectedness of the globalized
world has heightened the need for
accurate and clear communication
across different cultures and legal
systems. Legal translation plays a
crucial role in facilitating international
trade,  investment, and  legal
cooperation. However, legal
translation i1s  an
demanding task due to the cultural
dependency on legal terminology.
Legal concepts are not simply
technical terms with an objective
meaning. They are deeply embedded

exceedingly

within a particular legal tradition and
carry the weight of historical
precedents, cultural assumptions, and
established legal procedures.
Translating legal documents from one
legal system to another is like
translating a poem, as the meaning
goes beyond the literal words to delve
into a deeper understanding of the
underlying legal philosophy.

One crucial strategy to
overcome this challenge is adaptation.
It is a flexible translation strategy that
goes beyond a strictly literal
translation, aiming to convey the
meaning and purpose of the source text
for the target audience unfamiliar with
the original legal system. While
ensuring accuracy remains paramount,
adaptation allows for the use of

alternative legal terminology, cultural
context, and explanations to achieve
clear comprehension for the target
reader.

The present research paper
investigates the application of
adaptation in translating the Moroccan
Real Rights Law into French. It begins
by providing a
overview of this piece of Moroccan
legislation. Following this, a review of
existing literature will explore previous
rescarch  on  Moroccan  legal
translation. The Skopos Theory will
then be introduced as a theoretical
framework for analyzing translation,
emphasizing the importance of purpose
(skopos) in legal contexts. The
research paper will then delve into the
specific challenges inherent to legal
translation and how  adaptation
strategies can be employed to address
them effectively. Finally, the central
research guiding  this
investigation will be presented: How
does adaptation function in translating
the Moroccan Real Rights Law for a
target audience unfamiliar with the
Moroccan legal system? By analyzing
specific examples of adaptation within

comprehensive

question

the translated document, this research
aims to offer valuable insights into the
effectiveness and limitations of this
strategy in legal translation.
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* Overview of the Moroccan Real
Rights Law

Before the French protectorate
era, property disputes in Morocco were
resolved following Islamic
jurisprudence, particularly the Maliki
School, supplemented by local
customs. This remained the norm until
the Madrid Agreement in 1881, which
granted foreigners the right to own land
in Morocco.

During the French protectorate,
modern property laws were introduced
to serve colonial objectives. This
created a dual legal system, where
modern courts handled conflicts while
traditional courts continued to apply
Maliki jurisprudence and local customs
in areas outside modern court
jurisdiction. ~ The  Real  Estate
Conservation Law of 1913, in effect
until  post-independence, was a
significant legislation during this
period.

After gaining independence,
Morocco sought to regulate property
ownership to drive economic and
social development. However, the
diversity  of  references  posed
challenges to unifying the real estate
system. Property was classified into
reserved, non-reserved, and private
categories, including ancestral and
Islamic endowment lands.

Urbanization's expansion
prompted laws regulating urban
planning for better real estate sector
utilization. Dispute resolution
continued based on Maliki principles
alongside  specific  laws.  The
promulgation of the Real Rights Law
was a pivotal legislative event,
codifying Islamic Law provisions and
introducing innovations. It recognized
the importance of Maliki jurisprudence
in the legal framework, referencing it
where not codified.

The Moroccan Real Rights Law
serves as the ideal case study for this
research paper due to several reasons.
Firstly, it stands out for its deeply
rooted cultural specificity. Concepts
and terminology within the Law are
heavily influenced by Moroccan social
and legal traditions, which are
themselves shaped by Islamic law
(Sharia). This fusion of cultural and
religious
significant

elements necessitates
adaptation to
comprehension for a non-Moroccan
audience. As a result, the translated
text likely employs a wide range of
adaptation strategies, making it an
ideal resource for analyzing how
adaptation ~ functions in  legal
translation. Furthermore, the official
French translation of the Law is a
relatively recent development, offering
a fresh subject for investigation. Unlike

ensure
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the well-studied Moroccan Family
Law, the French translation of the Real
Rights Law has not yet been
extensively analyzed. This gap in
existing research presents a valuable
opportunity to explore the adaptation
techniques employed in this specific
legal document.

* Literature review

While research on Moroccan
legal translation is relatively limited
compared to other legal systems, some
valuable studies have explored this
specific area. El Amari (2001) focused
on conducting a comparative analysis
involving three linguistic codes:
Arabic, French, and English, which
correspond to three distinct legal
systems - the Moroccan, French, and
British legal systems, respectively. The
primary objective of this comparative
analysis was to identify the inherent
challenges encountered during the
translation process of legal texts from
one linguistic code to another, and to
propose  explanations  for  the
mechanisms that govern this intricate
process.

Through his study, El Amari
highlighted that despite the linguistic
proficiency and cultural knowledge of
the translator, the translated text
remains significantly influenced by the
source culture. This observation
underscores the complexity of legal

translation, where not only linguistic
accuracy but also cultural nuances play
a crucial role in ensuring the fidelity
and accuracy of the translated text.

Similarly, Alsulaiman's (2013)
study on the functional equivalence
challenges in translating personal
status documents delves into the
complexities faced by translators,
particularly in the context of the
Moroccan Family Law. The study
emphasizes the critical importance of
understanding both the cultural and
legal nuances embedded within the
texts being translated. By drawing on
the Skopos Theory, Alsulaiman
highlights the necessity of aligning the
translation's purpose with the intended
goal, underscoring the need for
translators to navigate these intricacies
effectively.

Furthermore, the study sheds
light on the significance of elucidating
the translation's purpose, either
through client direction or independent
determination by the translator. By
addressing the challenges posed by
culturally-loaded terms and advocating
for the use of functional equivalents in
translating  religious  terminology,
Alsulaiman underscores the
meticulous approach required in
achieving accurate and culturally
sensitive translations. The author also
calls for the explanation of culture-
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dependant terms within the target text
and advises against resorting to
borrowing unless no other solution is
available.

Boudlal and El Amari's study
(2016) on the paradigm of equivalence
in legal translation offers a
complementary perspective, analyzing
the norms and laws involved in
translating legal texts, with a specific
focus on the Moroccan legal system.
The study sets a clear objective of
assessing the extent to which these
norms and laws contribute to achieving
equivalence in legal translation,
emphasizing the importance of cultural
transfer between different legal
systems. By analyzing excerpts from
the Penal Code and the Family Law,
the study aims to determine the
compatibility of French translations
with the Arabic originals and evaluate
whether the translations encompass the
target culture context effectively.

The study is situated within the
framework of Descriptive Translation
Studies, drawing on the system
theories of Even-Zohar (2004) and
Toury (1995) to uncover the principles
and norms guiding the translation
process. Through this theoretical lens,
the authors investigate whether the
tools provided by these theories ensure
the transfer of specific norms such as
acceptability and adequacy in legal

translation. The conclusion highlights
the significant impact of norms like
acceptability and adequacy on the legal
value of translated texts, emphasizing
how discrepancies between languages
can weaken the status of legal
translations.

El Amari and Marouane (2018)
delve into the complexities of cross-
legal  system  equivalence by
conducting a comparative analysis of
the English and French translations of
the Moroccan Family Law. Based on
Sarcevic’s (1997; 2000) functional
model, the authors
identify four levels of equivalence,
ranging from  concept-to-concept
equivalence to mere transcription of
Arabic terms, and highlight the
challenges faced in translating legal
concepts.

The study's findings offer
valuable insights into the translation

equivalence

strategies employed in both languages,
revealing that both the French and
English translations encounter similar
equivalence issues and use comparable
solutions.  Despite  the  French
translation's official legal status equal
to the original text, the study suggests
that this does not significantly impact
the equivalence between the two
translations. The
emphasizes the necessity of a
background in Islamic law to fully

conclusion
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grasp key concepts in the Moroccan
Family Law.

Following this exploration of
equivalence in legal translation, the
study conducted by El Ghazi and Bnini
(2019) provides a comprehensive
exploration of the translation methods
employed in legal translation, with a
specific focus on a marriage contract
translated from Arabic to English. The
authors set the stage by highlighting
the ongoing debate between literal and
free translation methods in translation
practices. They acknowledge the
critical nature of legal translation,
emphasizing the need for accuracy and
precision to prevent potential legal
ramifications due to mistakes or
mistranslations.

In the conclusion, the authors
summarize the key techniques and
strategies used in legal translation,
including literal translation, free
translation, the functional approach,
transliteration/transcription, loan
translation, adaptation, and more. The
analysis of the translated marriage
contract reveals the translator's use of
various methods to convey the specific
terms and expressions accurately,
balancing literalism  with  other
techniques like translation by omission
and adaptation when necessary. The
conclusion underscores the importance
of legal translators being well-versed

in the legal systems of both source and
target languages to ensure a faithful
and meaningful translation.

The interest in exploring
adaptation as a translation strategy in
the context of Moroccan legal
discourse is a novel approach that
diverges from previous research
predominantly focused on the general
notion of equivalence in legal
translation. While existing studies have
primarily centered on the concept of
equivalence, particularly in the Arabic-
French translation of legal texts in
Morocco, the  examination  of
adaptation  represents a  fresh
perspective that fills a significant gap
in the literature. Scholars have
extensively discussed the challenges
and complexities of achieving
equivalence in legal translation,
emphasizing the need for precise and
culturally appropriate renditions of
legal terminology. However, the
specific analysis of adaptation as a
strategic tool to navigate linguistic and
cultural disparities in the translation of
Moroccan legal texts offers a new
dimension to the field of legal
translation studies.

Building upon the foundation
established by previous research on
legal translation and the limited
research  on  Moroccan  legal
translation, this study focuses
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specifically on the application of
adaptation strategies in the official
French translation of the Moroccan
Real Rights Law.
specific examples of adaptation within
the translated document, this research
aims to offer valuable insights into the
effectiveness and limitations of

By analyzing

adaptation in legal translation within
the context of the Moroccan legal
system.
* Theoretical Framework: The
Skopos Theory

The study adopts a functional
approach to translation, focusing on the
Skopos Theory, to analyze how
adaptation i1s used in translating the
Moroccan Real Rights Law into
French. The functional approach
prioritizes the target text's function
(skopos) as the key factor in making
translation decisions. Introduced by
Hans J. Vermeer in the 1970s, the
Skopos Theory emphasizes that a
translation should fulfill its intended
function in the target context. The
Skopos Rule states that a text should
serve its purpose and be tailored to
function effectively for its intended
audience. This approach shifts the
focus from equivalence and fidelity to
achieving adequacy in translation,
where the end goal justifies the means
used. Different translation strategies
may be employed based on the specific

purpose (Skopoi) of the translation,
which is influenced by the expectations
and norms of the target culture.

In addition to the Skopos Rule, a
functionally adequate translation is
evaluated based on two other rules: the
coherence rule and the fidelity rule.
The coherence rule emphasizes that the
target text should align with the
receiver's situation, ensuring it is
coherent with their circumstances,
knowledge, and needs (Reiss &
Vermeer, 1984, p. 113). On the other
hand, the fidelity rule requires
coherence between the source text, the
translator's  interpretation of the
information, and the information
conveyed to the target text receivers.
These rules play a crucial role in
ensuring that the translation is not only
accurate but also relevant and
meaningful to the target audience
(Reiss & Vermeer, 1984, p. 114).

The skopos, or purpose, of a
translation is typically influenced by
factors related to the target context,
such as the function of the target text,
the target audience, and the reception
circumstances. However, in some
cases, the skopos may also be
determined by the function of the
source text, particularly in legal texts.
Advocates of the Skopos Theory assert
its applicability to all text types,
including legal translation, with
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Vermeer extending its validity to legal
contexts (1986, p. 34). According to
Reiss and Vermeer (1984, 2003) the
skopos in legal translation is to inform
the target reader about the content of
the law. Legal texts are categorized by
Reiss (1977, 1989) as informative
texts, characterized by the plain
communication of facts and logical or
referential language used to convey
information as the primary focus of
communication.

A legal text is classified as
informative because it “does not intend
to convince, to persuade or to appeal to
the recipients to obey the law, rather,
they are informed of the content of the
law” (Reiss & Vermeer, 1984, p. 158).
The translation of informative texts
“should transmit the full referential or
conceptual content of the source text
[...]. (It) should be in ‘plain prose’,
without redundancy and with the use of
explicitation when required. “The
semantic
important for translating informative
texts” (Reiss, 1977, pp. 108- 109).
However, this categorization seems to
overlook the fact that while legal texts
are to some extent informative/

equivalence is  most

descriptive (especially scholarly works
and texts concerning legal doctrine in
general), they have a primarily
normative/ prescriptive function, as

they establish rules aiming to produce
a legal effect.

Traditionally, in specialized
translations like legal translation, the
prevailing belief was that the
translator's main objective was to
convey the meaning or content of the
source text with utmost accuracy.
However, this perspective shifted with
Vermeer's Skopos Theory, which
emphasized the importance of the
intended purpose of the translated text
in shaping the translation strategy. This
theory highlighted that a text can be
translated differently based on its
communicative purpose, diverging
from the traditional focus on content-
based translation approaches. The
Skopos Theory introduced a new
paradigm where the function of the
translation takes precedence over a
literal rendering of the source text
(Sarcevic, 1997, p. 65).

Vermeer's  Skopos  Theory,
which asserts that the meaning of a text
is influenced by its cultural context and
communicative situation, has faced
criticism from scholars like Sarcevic
(1997, pp. 18 — 19), Madsen (1997, pp.
17 — 26), and Nord (1997, pp. 109 —
122). Some special purpose translation
theorists questioned the applicability of
the Skopos Theory to specialized texts,
arguing that these texts contain

universal factual information
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independent of cultural context, thus
suggesting no shift in communicative
function during translation. However,
while this may hold true for exact
sciences, 1t 1s not the case for
humanities and social
including law, where the Skopos
Theory can offer a relevant framework

sciences,

for legal translation. The functionalist
approach, deemed more suitable for
legal translation, emphasizes the
importance of determining the function
of the translated text - whether it is an
authoritative translation vested with
legal force or a non-authoritative
translation serving as an informational
source. The translator must select
appropriate translational techniques
based on this determination. For an
authenticated translation, legal
equivalence is crucial, ensuring the
translation is interpreted and applied
by courts in the same manner as the
original text to produce identical legal
effects. In contrast, an informative
translation should effectively convey
the original legal concepts to the target
readership to achieve its intended
informative purpose
* Adaptation as a Cultural
Domestication Strategy in Legal
Translation

Adaptation 1s a translation
strategy used to address challenges
arising from cultural differences by

creating an equivalence of situation. It
involves replacing unfamiliar elements
in the source text with familiar
equivalents in the target language,
aiming to enhance the target text's
readability and familiarity to the target
audience (Newmark, 1988; Venuti
1995, 2004). While adaptation can help
achieve functional equivalence and
overcome linguistic and cultural
obstacles, it may introduce issues
related to semantic and conceptual
accuracy. Additionally, as a strategy
focused on domestication, adaptation
runs the risk of compromising
authenticity and faithfulness,
potentially limiting the target reader's
exposure to other cultures. In the
context of translating authoritative
texts like legal documents, the
implications of adaptation become
more critical, as it could potentially
alter the legal content itself.

The effectiveness of adaptation
in legal translation, I would argue,
depends on the translation's objective.
In cases where legal texts are translated
to be authoritative and must produce
the same legal outcomes as the original
texts, adapting the target text to align
with the recipient language's legal
system 1is crucial for ensuring equal
legal effects. Conversely, when legal
translations are conducted purely for
informational purposes, adaptation
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may fail to generate precise legal
equivalents, particularly in languages
with distinct legal traditions.
Adaptation in legal translation,
viewed as a cultural domestication
strategy, aligns well with the principles
of the Skopos Theory. In this
framework, the focus is on the intended
function (skopos) of the target text in
the target culture. When utilizing
adaptation  techniques in legal
translation, the translator must
prioritize the communicative goal of
the translation to ensure the adapted
text effectively serves its function
within the legal context of the target
language. By following the Skopos
Rule, which emphasizes translating to
enable the text to  function
appropriately in the target situation,
legal translators can strategically
employ adaptation to bridge cultural
and legal differences between the
source and target texts. This approach
facilitates a nuanced and contextually
relevant adaptation of legal documents,
ensuring they fulfill their intended
legal functions while preserving
cultural authenticity and equivalence.
By adaptation in the current
study, I mean the set of translation
techniques designed to play the role of
a “legal functional equivalent” which
Sarcevic (1997, p. 263) defines as “a
term designating a concept or

institution of the target legal system
having the same function as a
particular concept or institution of the
source legal system” in case of the
absence of such an identical legal
functional equivalent. Such is often the
case when the languages involved have
different cultural backgrounds and
legal systems.
* Data Analysis

Following 1s an empirical
contrastive analysis of the original
Arabic items and their corresponding
French  translations, = showcasing
instances of adaptation. Specifically,
each example is presented in both
Arabic and French, accompanied by an
English translation. Subsequently, a
contrastive analysis 1s undertaken
following these steps:-
1- Defining the selected original
term/expression and its  French
equivalent (when feasible) to show
how they are culture bound in their
respective legal systems.
2- Indicating that the translation
represents a case of adaptation (a case
of target culture domestication with
roughly equal function).
3- Identify levels of correspondence
and levels of deviance in the semantic
properties of the two
terms/expressions.
4- Evaluating the translation decision
by discussing whether translation
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through adaptation represents the
optimal choice, or whether the
translator should have considered other
more accurate options.

(1) Adaptation type 1: Reference to a

parallel target concept
Example 1: Article 285

Source Text Target Text English Translation
La rétractation au sujet

de la donation

Gl i jlaie) The revocation of a gift

The concept of <4 “hiba” (gift)
in language denotes absolute donation
and favor, whether it is in the form of
money or otherwise (Hamoush, 2012,
p. 2). However, in the jurisprudential
terminology, the jurist Ibn Arafa
(2014, p. 401) defined it as “a gift

without recompense, transferring
ownership of a beneficial thing to the
recipient  without compensation”.

Therefore, a gift entails transferring
ownership without compensation. If it
is for the sake of God and the reward of
the Hereafter, it is considered charity
(sadaqah). If it is for the sake of the
beneficiary without intending the
reward of the Hereafter, then it is
considered a gift. The legislator
defined the gift in Article 372 of the
Moroccan Real Rights Law as “the
transfer of property or a real property
right to the beneficiary during the
lifetime of the donor, for the sake of the
beneficiary, without compensation”.

The term _l<ic ¥/ “al-i'tasar” is
considered a specific proprietary term
used exclusively within the Maliki
school of jurisprudence, distinct from
other jurisprudential schools that use
the term </ 4 gsad “ruju’ fi al-
hibah” (revocation of a gift) instead.
Jk=ic¥/ is when the giver forcefully
takes back the gift from the recipient
without compensation. Its ruling is that
it is not permissible, except for the
father and mother. The father is
allowed to revoke the gift from his
child forcibly, regardless of the child's
gender, age, wealth, intelligence, or
whether the child acquired the gift or
not.

Similarly, the mother is
permitted to revoke the gift from her
child, subject to two conditions: if she
gifted it to a non-orphan minor and the
child had not become an orphan at the
time of revocation. If the child
becomes an orphan, she cannot revoke
it because orphanhood prevents the
right to revoke according to the Maliki
School. However, concerning an adult
child, she has the absolute right to
revoke the gift, regardless of whether
the child is an orphan or not. The
reason for the mother's inability to
revoke in the case of an orphan minor
is that the gift to the orphan is usually
out of compassion and fear of loss for
the orphan. This compassion and
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closeness intended for the sake of God
Almighty resemble the nature of
charity. Thus, its ruling aligns with that
of charity, which cannot be revoked
(Hamoush, 2012, pp. 6-8).

In Moroccan law, the 1ssue of
retracting a gift refers to the provisions
of Maliki jurisprudence. The Court of
Cassation (previously known as the
Supreme Council) has affirmed that
retraction is permissible only for the
father and mother, excluding other
relatives. However, according to
Article 342 of the Real Rights Law, the
right to retract a gift is no longer
exclusive to the parents but has become
a right for every donor to revoke their
gift. The said article states that
“retraction refers to the donor revoking
their gift and is permissible in the
following two cases: Firstly, in what
the father or mother gave to their minor
or adult child. Secondly, if the donor
becomes wunable to provide for
themselves or those they are obliged to
support”

In French law, there is not an
exact equivalent to the concept of
Jb=icY) as found in Islamic law,
instead, there are circumstances where
a gift might be invalidated rather than
the donor having an explicit right to
revoke it. The French legal term of
“rétractation” represents a more
general right or option available to a

party involved in a contract or
agreement. It signifies the right to
withdraw from a contract within a
stipulated timeframe or under specific
conditions.

The translation of 4/ 4 _laic ¥/
into French as “La rétractation au sujet
de la donation” embodies a case of
adaptation where a parallel concept is
referenced to reflect a similar legal
action in a different legal context. This
adaptation represents a form of target
culture domestication, aiming for
functional equivalence. While _l<aicy/
L¢ll 4 specifically denotes the act of
retracting or revoking a gift in Islamic
law, the translated phrase “La
rétractation au sujet de la donation” in
French captures a comparable notion
within French law, depicting the
revocation or retraction of a donation.
The adaptation endeavors to align both
concepts, aiming to convey a similar
legal action despite differences in legal
systems, achieving a roughly equal
functional understanding 1in their
respective legal contexts.

The two terms, <¢l/ A4 jlaic ¥/in
Arabic and “La rétractation au sujet de
la donation” in French, demonstrate a
moderate level of  semantic
correspondence and functional
similarity. Both terms encompass the
idea of revoking or retracting a gift or
donation within their legal
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frameworks, aiming to address the
possibility of undoing a previously
given gift. However, there exist legal
intricacies specific to Islamic law
(¢l 4 l=icY)) that differ from those
in French law (La rétractation au sujet
de la donation). As discussed above,
the legal frameworks of Islamic law
and French law have different
procedures, criteria, or conditions for
revoking gifts or donations.

The translation decision to adapt
L¢ll 4 jlaic¥/into “La rétractation au
sujet de la donation” seems appropriate
considering the absence of a direct
equivalent in French law for the
concept in Islamic law. Functionally
speaking, the translation successfully
achieved the informative skopos by
conveying the general idea of reversing
a legal action concerning gifts or
donations, despite some nuances that
might not have been entirely mirrored

in the target language.
Example 2: Article 329

Source Text Target Text
Le partage
CEVE provisionnel

English Translation

The provisional
division

The Kuwaiti Encyclopedia of
Islamic Law defines s0le// Lad““gismat
al-muhaya'ah” as follows:-

' The Kuwaiti Encyclopedia of Islamic Law,
Ministry of Endowments and Islamic Affairs, 1984-
2007, vol. 33, p. 249.

Lk 3 8 0l oot UL RS oy 1Ll B3
L iobeall @ JB adl e dlelis 2l Sl 3 )
Ay Ao shan n usly ST Vslas s d) e 15E o g3l
O Ll clgd dg IS Ot bl dend tle 5 a0 )
ci gl 2l OF Ly syl sasly Bas oy

RPN g sl s <3y ol adl s

[ Translation: It is called the
division of Al-Muhaya'ah, with the
hamza pronounced clearly and lightly,
and in its original linguistic meaning, it
is based on "hi'ah". As stated in Al-
Misbah: “The people practiced
‘tahaya'v” from ‘al-hi'ah’, meaning
they assigned a specific and well-
known form of use to each person,
which essentially refers to turns”. And
in Islamic law, it 1s the division of
benefits, because in it, each person
either chooses and agrees to a single
form of use, or the second partner uses
the property in the same way that the
first partner used it due to their
respective “hi'ah’].

Islamic scholars have agreed
that the place of division in 30la//is the
benefits, not the assets themselves.
These benefits can be found in both
assets that are divisible and assets that
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are not divisible. Therefore, sl can
be applied to a small house that cannot
be divided, just as it can be applied to a
large house that can be divided. Assets
do not need to be adapted for division
because they can be divided in their
own right, except in the case of an asset
that cannot be divided due to difficulty
or excessive harm from dividing it. In
this case, sbig</ is permissible because
it is difficult to divide the asset. It is
also stipulated that the asset remains
with the usufruct. Therefore, sllg</ is
not permissible for assets such as fruit
of a tree or milk of sheep because they
are remaining assets that can be
divided when they are obtained.
Therefore, there 1s no need for
adaptation.

sLleall can be classified into
different types based on various
factors. Here are two types of slige/
based on its nature:-
1- Temporal Al-Muhaya'ah: In this
type of Al-Muhaya'ah, each partner
benefits from the asset for a period of
time equal to that of the other partner.
For example, they may agree that one
partner will live in the house or
cultivate the land for a certain period of
time, and the other partner will do the
same for a similar, shorter, or longer
period of time.
2- Spatial Al-Muhaya'ah: In this type
of Al-Muhaya'ah, each partner is

allocated a specific portion of the
shared property according to their
share. They then benefit from the
property simultaneously. For example,
one partner may use one part of the
house for a certain period of time,
while the other partner uses another
part of the house for the same period of
time.

The rules of sllea//are subject to
the rules of rent in Islamic Law, as
adopted by the Moroccan Real Rights
Law in Article 329 above. Moreover,
sLlgalldoes not turn into a final division,
no matter how long its duration.

As for the French target concept,
"le partage provisionnel", it refers to a
legal operation that allows co-owners
to enjoy undivided property before the
final division. It does not terminate the
co-ownership, but temporarily assigns
the enjoyment of certain assets to each
CO-OWner.

The translation of slleal/ Lawd as
"le partage provisionnel" also
exemplifies adaptation  through
reference to a parallel target concept. It
leverages a conceptually similar term
within the French legal framework.
Both slige 4ewi and "le partage
provisionnel" share the key function of
allowing enjoyment of undivided
property by co-owners, even though
they differ in specific details or cultural
context. This adaptation prioritizes
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clear understanding for the target
audience by using a familiar concept
within their legal system.

The semantic and functional
properties of sblg</ Landand “le partage
provisionnel” exhibit both levels of
correspondence and deviance.
Similarities between the two concepts
include their shared objective of
addressing the division of jointly
owned assets when physical division
proves 1impractical or undesirable.
Both concepts operate by dividing the
profits generated by the assets rather
than the assets themselves, thereby
preserving the ownership structure.
Additionally, both sligel/ <ewd and “le
partage provisionnel” recognize the
need for a temporary arrangement,
preventing a final division regardless
of the duration. However, some
differences emerge in the application
and scope of each concept. sbigal Lawd
predominantly  applies to non-
consumable assets that are difficult or
harmful to physically divide, excluding
readily divisible assets like fruits and
milk. In contrast, “le partage
provisionnel” 1s more versatile,
extending its application to both
consumable and non-consumable
assets, even when physical divisibility
is feasible, as long as a definitive
partition is deemed complex, time-
consuming, or undesirable. Moreover,

while slige) Leudis governed by Islamic
Law, “le partage provisionnel”
operates under the regulations outlined
in articles 815 to 842 of the French
Civil Code, highlighting differences in
the legal frameworks that underpin
these concepts.

The decision to translate <ewd
sLlgl into French as "le partage
provisionnel" demonstrates an
adaptation that successfully achieves
its  informative  skopos.  Direct
translation limitations, arising from the
nuanced meanings of the Arabic term,
are overcome by the adoption of "le
partage provisionnel". While not being
an exact match, this adaptation
maintains functional equivalence, as
both concepts allow
temporary enjoyment of undivided
property  without dissolving co-
ownership. Considering the cultural
and legal context, the Islamic roots of
s0lgall 4aud lack a direct equivalent in
French law, making "le partage
provisionnel" a suitable alternative that
aligns with the French Ilegal
framework. The use of "le partage
provisionnel" enhances clarity and
understandability for the target

CO-Owners

audience, eliminating the need for
extensive explanations and ensuring
accessibility to the concept. In essence,
the adaptation successfully conveys the
essential aspects of 30leel/ Lawd to the
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target audience, demonstrating a well-
informed translation decision.
(2) Adaptation Type 2: Paraphrase/

semantic modelling
Example 3: Article 138

Source Text Target Text
Al g o)) Le droit de houa et

d’exhaussement
Lleill 5 ¢/ s¢l (3> “haqq al-hawaa'
wa al-taa'liyah” (the right of air and
overbuilding) is one of the customary

English Translation
The right of air and
overbuilding

Islamic rights. Professor Ibn Maajouz
(1999, p. 67) defined it as “the right of
ownership over a registered or
unregistered property, whether it is
vacant land or has a building on it, that
extends to the air above that property”.

The legislator defined it, based
on Article 138 of the Real Rights Law,
as: “A real right that consists of owning
a specific part of the vertical space
located above an existing building
owned by another person, in order to
build a structure on it in accordance
with the laws and regulations™. It is
noteworthy that the Real Rights Law,
in its definition of the right of air,
abolished the image on which the right
of air used to be based, which is the
free space, and sufficed with the
second image, which is the vertical air
that rises above a building actually
standing.

It is also worth mentioning that
the right to air and overbuilding is one
of the original property rights with

legislative roots in Islamic Law,
particularly in the Maliki School. The
credit for regulating the provisions of
the right to air is attributed to Maliki
jurisprudence, as the Maliki and
Hanbali schools have permitted the
sale and disposal of air through various
means.

In French law, there exists a
concept similar to 4eills «/s¢ 35 but
the crucial difference lies in ownership.
The “droit de surélévation”, or the right
of overbuilding, generally grants the
building owner the authority to
construct additional floors on their
property. On the other hand, ¢/s// >
4Lleill screates a distinct ownership right
for the airspace, allowing the potential
for someone else to build in that space
above the existing property.

The translation of 4eills o/ s¢// 5>
into French as “le droit de houa et
d'exhaussement” showcases an
adaptation through paraphrase
following a hybrid approach. Indeed,
the translator employs a two-pronged
approach: One part, “houa”, directly
mimics the Arabic term for “air”
through transliteration, preserving its
specific connotation within the context
of 4leilly ¢/s¢)) . The other part,
“exhaussement”, opts for a
straightforward translation of <ued/
(overbuilding or raising structures
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vertically), providing clarity on the
action involved.

In comparing the semantic
properties of the Arabic term «/sel/ (5>
4billy and its French translation “le
droit de houa et d'exhaussement”, we
can identify = both levels of
correspondence and levels of deviance.
At the level of correspondence, both
terms maintain the overarching legal
concept of ownership rights related to
airspace and overbuilding. Both =~
Lleills /3¢l and “le droit de houa et
d'exhaussement” convey the idea of
possessing a right to the space above a
property for construction purposes.
However, at the level of deviance, we
observe differences in linguistic
expression and specificity. The Arabic
term uses ¢/# (air) to encompass the
airspace, while the French term
introduces the calque ‘“houa” to
maintain this specificity. Additionally,
while 4dei/ refers specifically to
overbuilding or raising structures
vertically, the French translation uses
“exhaussement”, which carries a
similar meaning but may not capture
the exact legal nuances of the Arabic
term.

While the translation of ¢/s&// 4~
Llills; by “droit de houa et
d'exhaussement” captures the core
concept of airspace rights for
construction, it presents a case of both

commendable effort and room for
improvement. By incorporating calque
alongside direct translation, the
translator  achieves a  balanced
adaptation that captures the intricacies
of the original concept while making it
accessible to the target audience in
French-speaking  legal  contexts.
Nevertheless, employing “droit de
houa et de surélévation” would offer a
more precise and consistent translation
than “droit de houa et
d'exhaussement”. This preference
arises from the fact that “surélévation”
(overbuilding) is the established term
used in French law, particularly in Law
No. 65-557 of July 10, 1965, amended
and modified in 2013 and 2014,
notably by the ALUR law, for the right
to add additional floors to an existing
building.

(3) Adaptation type 3: Expansion

Example 4: Article 3

Source Text Target Text English Translation
...la continuité de la ...the continuity of the
i) situation antérieure previous situation of the

dudit bien said property.

Linguistically  speaking, the
term <—laiv/ "istishab" is defined as
follows in the "Al-Misbah Al-Munir"
dictionary:-
a1 (el CIb tad) OleazaY) "
A =T s oY s b SO canjV g Al ] oles 13)

Corzinl e O Coeatnl J gl (aoazinl
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P Gl cdas ST WL O L e Ss 13 U
2155 e g AL
[ Translation: “"Istishab" in the
language means seeking
companionship. It is said: "4saiul"
(istashabah) when he invites someone
to be his compan ion and stays with
him. So, anything that accompanies
something else is said to have been
"istishabah" (be its companion). For
example, you can say "<USll Cusiain"
(istashabtu al-kitab) to mean "I carried
the book with me". You can also say
"Jall Cusaiul" (istashabtu al-hal) to
mean "I held onto the existing state of
affairs", as if you made that state a
constant companion that never leaves].
As for the technical meaning of
“1stishab” in Islamic law, Dr. Ibrahim
Atiya Mahmoud Qandil defines it in
his book “Istishab Al-Hal Wa-Madaa
Ta'thiirithi Fi Al-Furu’ Al-Fighiyyah”
(1994, p. 12) as follows:-
we Lin ol U O e 2l e SH"
o8 el 3 ) Jd dey b e W) pLS aua
R ARURRY

[ Translation: ““Istishab” is the
act of judging a thing based on what
was previously established for it,
whether it be a positive or negative

2 Al-Misbah Al-Munir Dictionary, Al-Fayyumi. A.,
1985, vol. 1, p. 454.

attribute, in the absence of any
evidence to the contrary, after exerting
all efforts to find such evidence”] .
Indeed, «l>=ivY/is one of the
secondary evidences in the science of
Usul al-Figh (The Science of the
Principles of Islamic Jurisprudence). It
signifies the presumption that existing
legal rulings persist until evidence
proves a change. It
maintaining established legal positions
in the absence of contradicting
evidence, relying on either legal or
rational proofs. For instance, if
uncertainty arises about the validity of
ablution (wudu’), <ls=iud/ dictates
adherence to the presumption of
evidence  of
nullification surfaces. —laaivy/ is

involves

continuity  until

considered a last resort for Islamic
jurists when evidence is lacking or
inconclusive, ensuring the continuity
of existing legal rulings without
establishing new ones.

In the context of the present
example taken from the Moroccan
Real Rights Law, o<laivy/ 4y
“bayyinat al-istishab” roughly
translates to (the evidence of
presumption), and it means the
argument that proves the continuation
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of the state of something as it was, such
as:-

1- Possession: A person's possession
of something indicates their ownership
of it, unless proven otherwise.

2- Testimony: Witness testimony that
something was owned by a particular
person at an earlier time.

The principle here 1is that
evidence of transfer is stronger than
evidence of presumption, because it
indicates a new event (transfer of
ownership)  while evidence of
presumption indicates the continuation
of an existing state. Suppose that two
parties are disputing the ownership of a
property, if one party presents a deed
that shows that they purchased the
property from the previous owner, this
evidence will be given precedence over
the evidence of the other party who has
been living on the property for many
years and paying taxes on it.

The translation of «laaiv/ as
“la continuité de la situation antérieure
dudit bien” (continuity of the previous
situation of the said property)
exemplifies adaptation  through
expansion. This single Arabic term
with specific Islamic legal meaning is
translated into a whole French phrase
that unpacks its key components: “la
continuit¢”  (continuity), “de la
situation antérieure” (of the previous
situation), and “dudit bien” (of the said

property). This adaptation becomes
necessary for conveying the nuanced
meaning accurately while catering to a
different audience's understanding.

In the translation of —ls=ivY/as
“la continuité de la situation antérieure
dudit bien” into French, there is a high
level of correspondence in capturing
the original legal concept, with the
only observed deviance being in the
loss of conciseness. The French
translation provides a more explicit
and  detailed interpretation by
emphasizing the continuity of the
previous situation of the property,
which introduces a slight expansion in
linguistic expression. In this sense, the
perceived loss of conciseness is rather
not a deviance, but a calculated choice
to enhance accessibility and precision.

Building upon the translation
analysis of «lwaivy/ into “la
continuit¢ de la situation antérieure
dudit bien” in French, it is evident that
the translation achieves its informative
skopos admirably. The high level of
correspondence ensures the
preservation of the original legal
concept, and the decision to trade
conciseness for  explicitness is
justified, as the French translation
provides a more detailed interpretation,
emphasizing the continuity of the
property's prior situation.
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Example S: Article 265

Source Text Target Text English Translation
KRV ..4lo.rsque les arbres. ...upon the trfees bearing
’ produiront leurs fruits. fruit.

The expression plebY/ 2 “hadd
al-it'aam” is literally translated as "the
limit of feeding”. In the context of the
Islamic/Moroccan legal contract of
mogharassa, it 1s a jurisprudential
expression found in several figh
(Islamic jurisprudence) books,
including "Jawahir Al-Durar fi Hall
Alfaz Al-Mukhtasar" by Tattati (2014),
"Al-Sharh Al-Kabir by Sheikh Al-
Dardir with Hashiyat Al-Dasuqi" by
Al-Dasuqi (1911), and "Hashiyat Al-
Sawi 'ala Al-Sharh al-Saghir" by Al-
Sawi (1826). Alongside various other
figh books, they collectively define 2a
~l=bY/as the time in the life of the tree
when it becomes fruitful. Additionally,
these sources specify that this occurs
within the first five years of the tree's
life.

The translation of the Islamic
jurisprudential expression plebY/ s
into French as “lorsque les arbres
produiront leurs fruits” (when the trees
produce their fruits) can be viewed as a
case of adaptation through expansion.
While technically meaning "feeding
limit", directly translating it loses legal
context and naturalness in French.
Instead, the translation expands upon
the core idea by specifying “fruit
production”, which captures the

intended meaning and function within
the mogharassa  contract.  This
expansion uses the idiomatic phrase
“produiront leurs fruits” to ensure
natural understanding for target
readers.

The translation of the present
example demonstrates a high level of
correspondence in terms of semantic
and functional properties.
Semantically, the translation
accurately conveys the temporal
condition indicated by slebY/ s
specifying the point in the tree's life
when it becomes fruitful. Functionally,
both expressions serve the same legal
and contractual purpose within the
Moroccan context of the mogharassa
contract, clarifying the moment when
the planter becomes entitled to a
specified share of the land and trees.
However, there i1s a slight level of
deviance in the translation's expansion.
The Arabic expression uses a nominal
structure, relying on the noun 2= (limit)
to carry the meaning of maturity. The
French phrase, on the other hand,
adopts a verbal structure with
“produiront” explicitly indicating the
action of fruit production. Moreover,
the Arabic expression carries a
nuanced religious reference to Islamic
jurisprudence, while the French phrase
focuses solely on the biological aspect
of fruit production. But despite this
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expansion, the overall correspondence
in meaning and functionality remains
intact, ensuring effective
communication of the legal concept in
the target language.

Overall, the translation decision
to use “lorsque les arbres produiront
leurs fruits” for plebY 2a  has
effectively achieved its informative
skopos by emphasizing the specific
point when the trees bear fruit, aligning
with the context of the mogharassa
contract in the Moroccan legal text.
However, considering that this is a
legal translation intended for a
technical audience, a more consistent
choice would have been to use “l'age
de fructification” especially since the
translator employed this term for the
same expression in another instance
within the same legal text. While both
translations convey the essential
meaning  accurately, = maintaining
consistency in the choice of
terminology contributes to a more
polished and professional legal
translation. Therefore, the suggested
alternative translation would be : “La
mogharassa est un contrat en vertu
duquel un propriétaire laisse son
terrain a un tiers pour y planter, a ses
frais, des arbres contre une proportion
déterminée du terrain et des arbres a
laquelle aura droit le planteur lorsque

les arbres atteignent 1’age de
fructification”.
* Conclusion

Departing from the premise that
legal translation involves not only
linguistic transfer but also the transfer
between distinct legal systems with
diverse  historical and  cultural
backgrounds,  this  study  has
investigated the
adaptation in the French translation of
the Moroccan Real Rights Law.
Through the theoretical lens of the
Skopos Theory (Vermeer and Reiss,
1984, 2013; Vermeer, 1989), the study
has meticulously examined the types of
adaptation employed in translating this
legal text and has assessed the degree
to which such adaptation has achieved
semantic equivalence with the original
legal concepts.

The key findings and insights
gained from the analysis of adaptation
in the translation of the Moroccan Real
Rights Law can be summarized as
follows:-

1- Translating Moroccan legal texts
into French presents challenges in
achieving lexical equivalence,
navigating cultural disparities, and

complexities of

ensuring accuracy in conveying legal
concepts. The complexity of cross-
legal system equivalence underscores
the need for a deep understanding of
both legal systems, emphasizing the
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importance of employing appropriate
translation methods and strategies.

2- The application of the Skopos
Theory to the translation of legal texts
is particularly relevant precisely
because law is not an exact science.
While disciplines like mathematics
have fixed universal meanings, legal
language 1s deeply influenced by
cultural and historical contexts. The
Skopos Theory emphasizes that a text's
meaning is determined by its intended
function and communicative situation,
making it valuable for legal translation.
3- When the translation is meant to be
authenticated, the primary goal is
achieving the same legal effect in the
target legal system, even if this
requires translating the source concept
with a semantically different target
concept. On the other hand, when the
translation is intended for informative
purposes, as exemplified in the current
study, the primary goal (skopos) shifts
towards accurately and
communicating the meaning of the
source concept as it stands

4- Adaptation in legal translation

clearly

serves as a communicative strategy
aimed at enhancing the intelligibility of
the target text for the target reader,
particularly when dealing with
culturally bound concepts. In the
context of legal translation, adaptation
prioritizes the use of target culture-

specific and localized equivalents over
foreign or unfamiliar terms.

5- Three types of adaptation were used
in translating the Moroccan Real
Rights Law into French: reference to
parallel target concepts, paraphrase,
and expansion.

6- Adaptation has been generally
successful in accurately transferring
culturally bound legal concepts from
the source legal system and culture into
the target legal system and culture.

7- Among the three identified types of
adaptation, the type of “reference to a
parallel target legal concept” is less
effective in achieving the informative
skopos of the translation compared to
the other two types. While referencing
a parallel target legal concept does
provide some level of equivalence
between the source and target texts, it
does not always fully convey the
specific legal nuances and implications
of the original concept.

8- When it 1is stated that the
aforementioned type of adaptation “has
successfully achieved its informative
skopos”, this assessment is made in
accordance with the definition of
adaptation put forth by Vinay and
Darbelnet (1958/1995). In this context,
the focus 1s on replacing cultural
references or concepts specific to the
source language with elements that are
familiar and comprehensible to the
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target audience, thereby ensuring clear

understanding.

9- The other types of adaptation

involve more extensive modifications

and explanations and thus are more
effective in enhancing the informative
aspect of the translation.

* References

Alsulaiman, A. (2013). Ishkaliyat al
takafu’ al wadhifi ‘inda tarjamat
watha’iq al ahwal al shakhsiya:
qanun al ‘usra al maghribi
‘unmudajan [The problems of
functional equivalence in the
translation of personal status
documents: The case of the
Moroccan Family Law].
Dragoman: International Journal
of Translation Studies 2,
Available at:
https://www.dragoman-
journal.org.

Boudlal, A. & El Amari, A. (2016).
The Paradigm of Equivalence in
Legal Translation. Cultures and
Languages in Contact, ALCS
Lab, El Jadida.

El Amari, A. (2001). L'expression du
Droit (en Arabe, Francgais, et
Anglais) et les Problemes de
Traduction : Le Cas du Droit
Civil. Doctoral Dissertation.
Université de Metz, France.

El Amari, A. & Marouane, M. (2018).
Equivalence in the English and

French Translations of the
Moroccan Family Law.
Turjuman.

El-Fayyumi, A. (1985). Al-Misbah Al-

Munir Dictionary. Beirut :
Librairie du Liban Publishers.

El Ghazi, O. & Bnini, C. (2019). Major

Translation Methods used in
Legal Translation: An Example
of a Marriage Contract
Translated from Arabic into
English. AWE], 3(2), 122-138.

Hamoush, A. (2012). Al-Rujd’ fi al-

Hibah f1 al-Figh al-Islami wa al-
Qanun al-Wad'7 [The Right of
Revocation n Islamic
Jurisprudence and  Positive
Law]. Mawqi' al-'Ulim al-
Qanuniyyah.  Available at:
https://www.marocdroit.com/att
achment/369615/

Ibn Arafa, M. (2014). Al-Mukhtasar al-

Fight li-Ibn 'Arafah [The
Compendium of Jurisprudence
of Ibn 'Arafuh]. Dubai: Khalaf
Ahmad Al Habtoor Foundation.

Ibn Maajouz, M. (1999). Al-Huqiq al-

'Ayniyah {1 al-Figh al-Islami wa
al-Tagnin al-Maghribi [Real
Rights in Islamic Jurisprudence

and Moroccan Law].
Casablanca:  an-Najah  al-
Jadidah Printing Press.

Madsen, D. (1997). A Model for

Translation of Legal Texts. In

Adaptation in Legal Translation: The Case of the Moroccan Real Rights Law


https://www.dragoman-journal.org/
https://www.dragoman-journal.org/
https://www.marocdroit.com/attachment/369615/
https://www.marocdroit.com/attachment/369615/

Jettmarova Z., Kaindl, K. &
Snell-Hornby, M (Eds.),
Translation as Intercultural

Selected
Papers from the EST Congress,
Prague 1995. John Benjamins
Publishing.

Newmark, P. (1988). A Textbook of
Translation. London: Prentice
Hall International.

Nord, C. (1997). Translating as a
Purposeful Activity:
Functionalist Approaches
Explained. Manchester, UK: St
Jerome Publishing.

Qandil, 1. A. (1994). Istishab al-Hal
wa-Mada ’ta’1rih f1 al-Furt® al-
Fighiyyah  [Presumption of
Continuity and Its Impact on
Jurisprudential Branches].
Majallat al-Buhith al-Fighiyyah
wa al-Qaniniyyah, Al-Azhar
University, Damanhour.

Ramdani, N. (in  preparation).
Adaptation in the Translation of

Communication

the Moroccan Legal Text.
Doctoral dissertation. Chouaib
Doukkali University, El-Jadida.

K. & Vermeer, H. .
(1984/2013).
General Theory of Translational
Action:

Reiss,
Towards a

Skopos
Explained. London: Routledge.

Theory

Sarcevic, S. (1997). New Approach to
Legal London:
Kluwer Law International.

Sarcevic, S. (2000). Legal Translation
and Translation Theory: A
Receiver-oriented Approach. In

Translation.

La Traduction Juridique
Histoire, Théorie(s) et Pratique.
Geneve : Université de Genéve,
Ecole de  Traduction et
d'Interprétation/ASTTIL.

The Kuwaiti Encyclopedia of Islamic
Law. (1984-2007). Volumes 32
and 41. Ministry of Endowments
and Islamic Affairs.

Venuti, L. (1995). The Translator’s
Invisibility. A  History of
Translation. London & New
York: Routeledge.

Vinay, J. P. & Darbelnet, J. (1958/
1995). Comparative Stylistics of
French  and  English: A
Methodology for Translation. (J.
C. Sager & M. J. Hamel, Trans.).
Amesterdam & Philadelphia:
John Benjamins.

Adaptation in Legal Translation: The Case of the Moroccan Real Rights Law



